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This report is based on the need to draw attention to and understand the effects caused by the use of
rubber hullets in Spain between 2000 and 2020. Despite the existence of various publications and interna-
tional studies on the subject, analysis of the use of these projectiles by state security forces and bodies continues
to present challenges, given the difficulties in accessing relevant information through public consultation channels,

on supposed grounds of national security and public safety alluded to by Spanish authorities.

Nevertheless, since 1976, and until the most recent established case of serious injury in 2017, rubber bullets have
left at least 23 people dead and several dozen wounded, many of them seriously'. In the course of resear-
ching this report, 22 such cases have beenrecorded in the contexts of protests and football matches in the past 20
years alone. Further to this tally are the 14 deaths and 4 wounded among those who sought to swim to the Tarajal
coast (Ceuta) on the 6th of February 2014, and who were shot with rubber bullets by the Spanish Civil Guard in
order to prevent their entry to Spanish national territory.

This research takes into account, from a humanrights perspective, international and national regulatory framewor-
ks, technical specifications of the weaponry and ammunition used, the physical and psychological impacts of their
use, and the difficulties faced in investigating events. To this end, we have compiled the experiences and campaig-
ning activities of various victims' organizations (such as Stop Bales de Goma and Ojo con tu Ojo) and grassroots
movements that have fought for a ban over the years, as well as the testimony of both national and international
experts. The aim is to contribute to public debate, highlighting that this type of weaponry - due not
only to its unpredictability and non-targetable use, but also its potential to cause harm - does not
comply with international standards concerning the use of force, and consequently its prohibition
is recommended.

Ter Garcia, Cronologia de las balas de goma: al menos 44 heridos graves y 23 fallecidos (El Salto, 16th of October 2018), https://www.elsaltodiario.com/
balas-de-goma/cronologia-balas-de-goma-al-menos-35-heridos-graves-y-23-fallecidos
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1.1. The use of force in law enforcement

The use of force by state security forces and bodies is limited by international human rights law,

contained in:

Code of Conduct for Law Enforcement Officials (1979)

Basic Principles on the Use of Force and Firearms by Law Enforcement Officials
(1990)

Guidance on Less-Lethal Weapons in Law Enforcement (2020)

Within this international legal framework, the use of force is to be governed by the following princi-

ples:

The principle of legality, which stipulates that the use of force must be regulated by

domestic law and administrative regulations in accordance with international law.

The principle of necessity supposes that force is only to be used when there is no
alternative. In addition, such use should be ceased as soon as it is no longer needed.
Depending on the circumstances, the unnecessary or excessive use of force may even
constitute mistreatment or torture.

The precautionary principle stipulates that all necessary precautions must be taken
during police operations and interventions so as to avoid or, at least, reduce the risk
of resorting to force, thus minimizing the severity of any injury that may be caused by

doing so.

The principle of proportionality obliges an absolute limit to the tolerable level of for-

ce which may be exerted in response to the threat faced while upholding law and order.

The principle of non-discrimination, established by UN Guidance on Less-Lethal
Weapons, requires that, in the performance of their duties, law enforcement officials
do not discriminate against any person on the basis of race, ethnicity, colour, sex, se-
xual orientation, language, religion, political or other opinions, national or social back-

ground, disability, property, birth, or other similar criteria.
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e The principle of accountability maintains that States have an obligation to hold law
enforcement officials accountable for their actions, including any decision to use force.
To guarantee its completion, the State must establish sufficiently independent mecha-
nisms of internal accountability.

These international regulations are assumed as a binding part of national legislation for mem-
ber States, insofar as they derive from international principles, practices and treaties ratified by the
Spanish state.

1.2. The use of force in upholding law and order, and
the right to peaceful assembly and protest

= The UN Guidance on Less-Lethal Weapons establishes that the fundamental human rights of the
participants in an assembly must be respected and protected, even if the demonstration is consi-
dered illegal by the authorities?. It also underlines that state security forces and bodies must
bear in mind that the deployment of “less-lethal” weapons can escalate tensions during
demonstrations.

- The use of “less-lethal” weapons cannot be made automatically or indiscriminately. The
state must avoid the use of force during peaceful protests and ensure that, should the use of such
force be absolutely necessary, no one is subjected to excessive or indiscriminate use of said force?.
Consequently, in accordance with the provisions of the United Nations, “less-lethal” weapons
cannot and should not be used to disperse a demonstration.

- The prohibition of torture and ill-treatment is binding in all circumstances, even when illegal or

violent acts take place.

Archivo Revista ARGIA

2. Human Rights Council, Joint Report of the Special Rapporteur on the rights to freedom of peaceful assembly and of association and
the Special Rapporteur on extrajudicial, summary or arbitrary executions on the proper management of assemblies (A/HRC/31/66)
(United Nations, 4th of February 2016), paragraphs 13-17 and 25, available online at: https://undocs.org/es/A/HRC/31/66

3. Ibid, paragraph 52, available online at: https://undocs.org/en/A/HRC/31/66. See also Resolution 25/38 of the Human Rights Council,
paragraph 9.
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1.3. From the concept of "non-lethal"
weapons to that of reduced lethality

- “Less-lethal” weapons, or weapons of reduced lethality, are a type of weaponry that, in expected
or reasonably foreseen use, carries a reduced risk of causing death or serious injury than conven-
tional firearms. A diverse array of weaponry is included within this typology: police batons,
manually or remotely deployed irritant substances (tear gas), electric weapons (tasers), kinetic im-

pact projectiles, stun guns, water cannons or weapons, and acoustic equipment.

- The purpose of the development of this type of weaponry was to increasingly restrict the use of
force which could cause injury or death, thus the denomination “non-lethal”. However, in practice,
this has led to an expansion of the situations in which the police can respond using poten-
tially lethal weapons®. As Amnesty International states, the use of some of these weapons has

increased, not reduced, the risk of injury.

- The fact that the international community, nation states and their police forces have insis-
ted on labelling this type of weaponry as “non-lethal” has in fact led to an underestimation of
its potential lethality, and to an underappreciation of its associated risks. It was not until 2018
that the international community abandoned the concept of "non-lethal" weapons and replaced it with
that of "reduced lethality", when a resolution of the Human Rights Council (38/11) referred to this type
of weaponry as “less-lethal”®, accepting scientific warnings published over the last 50 years concer-

ning its lethal potential®.

1.3.1. Kinetic impact projectiles (KIP)
1.3.1.1. Technical description of KIP

- Kinetic impact projectiles (KIP), the group of “less-lethal” weapons to which the rubber bullets
used in Spain belong, encompass all ammunition that is intended to transfer kinetic energy from the
weapon to the body of the person fired upon, with the aim of causing blunt force or non-penetrating
trauma. However, forensic medical and ballistics evidence shows that these types of wea-
pons can kill, and have a high probability of maiming or seriously injuring those who are hit.

0000 0000000000000 000000000000000000000o00

4. Javier Velasquez, Catalina Fernandez y Scott A. Reynhout, ¢, No letales? Un andlisis criminologico, criminalistico y juridico sobre los
peligros de los proyectiles de impacto de energia cinética, (Chile: Politica criminal 16, no. 33, 2021).

5. Human Rights Council, Resolution 38/11 The promotion and protection of human rights in the context of peaceful protests (United
Nations, 29th of June 2018), point 5, Paragraph 15, available online at: https://undocs.org/es/A/HRC/38/L.16

6. Javier Velasquez, Catalina Fernandez y Scott A. Reynhout, ;No letales? Un andlisis criminologico, criminalistico y juridico sobre los
peligros de los proyectiles de impacto de energia cinética, (Chile: Politica criminal 16, no. 33, 2021).
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- The main purpose of KIPs is to disable or dissuade a person from continuing to carry out a given
course of action. The incapacitation of the individual is sought via the pain felt upon impact of the
shot. This technique has been named pain compliance’. Additionally, KIPs allow state security
forces to keep their distance from the individuals and groups they wish to control.

- Kinetic energy projectiles have proven to be potentially lethal weapons. The Omega Research
Foundation's study of crowd control technologies emphasized that any kinetic impact weapon with an
energy greater than 122 joules can cause severe damage and is potentially lethal®. These conclusions
are based on the study entitled Evaluation of the physiological effects of a rubber bullet, a baseball,
and a flying baton, published in 1977, and overseen by the United States Department of Justice.

JordiBorras

7. Rick T. Wiant and Lucien Haag, "Less lethal impact munitions: The forensic testing model", in Rick Wiant and Thomas Burns, Risk
Management of Less Lethal Options (Florida: CRC Press, 2014), pp.103-142.

8. Omega Research Foundation, Crowd Control Technologies: An appraisal of technologies for political control, (Luxembourg: Euro-
pean Parliament, 2000), N74, VII, available online at: https://www.europarl.europa.eu/RegData/etudes/etudes/stoa/2000/168394/DG-
4-STOA_ET(2000)168394_ EN(PARO02).pdf
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1.3.1.2. Historical precedents

- The origins of “less-lethal” weapons date back to the beginning of the 20th century, in a con-
text of colonization, as nation states began to test this new type of weaponry in their colonial
territories. Former British colonies such as Hong Kong represent one such example, where the use
of kinetic energy projectiles made of wood was initially documented in the 1960s, becoming the
template for future kinetic weapons such as the rubber and plastic bullets introduced in Northern
Ireland in the early 1970s.

1.3.1.3. Criteria for the use of KIPs according to international
regulations

- The UN Guidance on Less-Lethal Weapons explicitly prohibits the indirect firing of projectiles
by causing them to ricochet off the ground before reaching people, due to the unaccepta-
ble risk posed by the inaccuracy and non-targetability of the projectile's trajectory.

- Specifically, it establishes that the use of KIPs is only legitimate in the case of direct shots fired
at the lower abdomen or legs of an individual engaged in violent behaviour, and solely for the pur-
pose of responding to an immediate risk of injury or death (faced either by an agent of state
security forces and bodies or by a third party).

- Along the same lines, the United Nations Resource book on the use of force and firearms in law
enforcement (2017) emphasizes that this type of projectile should not be used in any case to
disperse a peaceful demonstration or protest.

1.4. Recommendations and international positions
regarding the use of rubber bullets

- In the 1980s, the European Parliament ruled strongly in favour of the prohibition of such
weaponry, and urged all the member states to uphold this position in practice. On the 13th
of May 1982, the European Parliament adopted four resolutions? clearly recognizing that the use of
plastic bullets could be fatal.

0000 0000000000000 000000000000000000000o00

9. Euopean Parliament, Use of plastic bullets (Brussels: Official Journal of the European Communities, No. 149, Doc. 1-245/82, 13th of
May 1982) pp.65-70, available online at: https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=0J:C:1982:149:FULL & rom=EN
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- Two years later, in 1984, the European Parliament once again insisted on this commitment in re-
lation to the United Kingdom'. In a new resolution, it decried the continued use of plastic bullets as

"intolerable" and called for their use to be abolished "before there are more unnecessary deaths."

- In 1999, the Committee Against Torture, in its 215t and 22" sessions reports, designated the
use of plastic bullets for riot control purposes by the United Kingdom as a cause for concern, and
explicitly recommended their abolition™. In 2008, the United Nations Human Rights Council also
addressed the United Kingdom in its country report, restating its concerns about the use of atte-
nuating energy projectiles since 2005, and calling for close monitoring of their impact and a consi-

deration of banning their use were it determined that they could cause severe damage.

- For its part, the Organization for Security and Co-operation in Europe (OSCE) included, in its
report Human Rights Handbook on Policing Assemblies, a series of general recommendations on
police use of weapons characterized by the launching of impact projectiles. According to the OSCE,
despite the fact that these weapons are considered “less-lethal”, when used incorrectly they can
cause death or serious injuries. For this reason, the organization urges the introduction of regulation
of their use to reduce risk.

- At both a grassroots and an international level, organizations such as Amnesty International (Al)
and the Omega Research Foundation have been clear in advocating the prohibition of any
and all non-precise projectiles, in addition to limiting the use of kinetic impact projectiles exclusi-
vely to situations of violent disorder that constitute a clear danger to the public, and only when the
use of less extreme measures is deemed insufficient™. By the same token, Amnesty International
insists that such projectiles must not be fired indiscriminately, nor shots fired indirectly (aiming at
the ground), given that this unjustifiably increases the risk of firing upon non-targeted persons and

causing serious injury.

0000 0000000000000 000000000000000000000o00

10. European Parliament, Resolution on the need for an immediate ban on the use of the plastic bullets (Brussels: Official Journal of the
European Communities No. 300, 11th of October 1984) .38, available online at: https://op.europa.eu/en/publication-detail/-/publication/
04fcd8ab-c49d-4f53-9a43-74ad4e24f68ae/language- en

11. General Assembly of the United Nations, Report of the Committee Against Torture, fifty-fourth session, Supplement No. 44, (New
York: United Nations, 1999) p.13, available online at: https://tbinternet.ohchr.org/_layouts/15/treatybodyexternal/Download.aspx?sym-
bolno=A%2f54%2f44(SUP P)&Lang=en

12. Amnesty International and Omega Research Foundation, The Human Rights Impact of Less Lethal Weapons and Other Law En-
forcement Equipment (London: Amnesty International, 2015) pp.18-19, available online at: https://amnistia.org.ar/wp-content/uploads/
delightful-downloads/2016/10/ACT3013052015SPANISH.pdf
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1.5. Comparative overview. A situational analysis
concerning the use of rubber bullets in Europe

- Accessing information on matters of security and, specifically, on police operations, has proven
challenging across most countries. A lack of access to information has a direct social impact in ter-
ms of accountability and, by extension, the public’s ability to determine whether weaponry has been
deployed in line with the international standards that regulate the use of force.

= Inturn, the range of weapons, projectiles and manufacturers makes it difficult to establish a pre-
cise correlation between the different weapons used in each country.

- To this end, the comparative study Einsatz von Gummimunition in Deutschland und Europa (Use
of rubber munitions in Germany and Europe), commissioned by the German Parliament (Bundes-
tag)in 2017,is one of the key documents in terms of analysing the use, country-by-country, of these
projectiles across the continent™. The study concludes that use of rubber bullets is currently
discontinued in Austria, Denmark, Finland, Ireland, Norway, Romania and Sweden.

= In 2007, the UN Interim Administration Mission in Kosovo (UNMIK) also banned the use of
rubber bullets by all police units under its mandate, following the death of two protesters.

1.6. The use of rubber bullets in upholding law and
order, and the prohibition of torture and other cruel,
inhuman or degrading treatment or punishment

- The current United Nations Special Rapporteur on torture and other cruel, inhuman or degrading
treatment or punishment, Nils Melzer, warned in his 2017 report that other forms of cruel, inhu-
man or degrading treatment or punishment may include unnecessary or excessive use of
force, or other examples of illegitimate use of force against non-defenceless persons, for example,

in situations of self-defence, detention or crowd control™.

13. Deutscher Bundestag, Einsatz von Gummimunition in Deutschland und Europa, consulted between February and May 2021, https://
www.bundestag.de/resource/blob/529198/a52021ac1fc3723e368d86086e 74ccll/wd-3-160-17-pdf- data.pdf (Available in English:
https://www.statewatch.org/media/documents/news/2017/oct/germany-parl-researxh-situation-report-on-us e-rubber-ammuni-
ti0-%20in-%20Europe.pdf

14. Nils Melzer, Extra-custodial use of force and the prohibition of torture and other cruel, inhuman or degrading treatment or punish-
ment, (United Nations, 20th of July 2017), p.14, paragraph 32. Available online at: https://www.refworld.org.es/pdfid/59b199b64.pdf.
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= On this basis, Melzer, citing the provisions of different United Nations mandate holders, maintains
that the prohibition of torture and other cruel, inhuman or degrading treatment or punishment is not
limited to acts committed against those deprived of liberty, but "also covers excessive police

violence, such as during arrest and the policing of assemblies" .

- In relation to the use of rubber bullets, Melzer attests that the concept of "intentionality" (inclu-
ded in the United Nations definition of torture) within the framework of international law does not
necessarily equate to the desire to cause pain or suffering, but rather that it is "foreseeable that
the use of force will cause pain or suffering in the natural course of events." In this sense,
Melzer considers that "if you use a certain type of weapon in way that will then become un-
controllable", as in the case of rubber bullets, "you are deliberately or consciously taking the

risk...that it will cause these types of effects".

1.7. European Court of Human Rights (ECHR)
case law

- The European Court of Human Rights (ECHR) has heard and ruled on a variety of cases in which
accusations of irregular use of force and police projectiles during protests and demonstrations have
been made. These hearings have, in the main, taken place under the pretext of clarifying whether
a violation of Article 2 (right to life) or Article 3 (prohibition of torture) of the European Con-
vention on Human Rights (ECHR), both in its substantive and its procedural aspects, may

have occurred.

- In the specific case of rubber bullets, the ECHR has ultimately recognized, in the case Kilici v.
Turkey, that in “firing a rubber bullet [one] runs the risk of causing serious injuries insofar as
this type of ammunition is used improperly”, to the point of considering that, despite the fact
that in this case of injury caused to the plaintiff "was relatively minor, the fact is that, to the extent
that the dangerousness of said ammunition is not in doubt, the complainant was still exposed to a

greater risk of injury”.

= In turn, in Rizvanov v. Azerbaijan, the Court upheld that “when a person is confronted by the
police or other agent of the State, recourse to physical force which has not been made strictly
necessary by the person's own conduct diminishes human dignity and is in principle an infrin-

gement of the right set forth in Article 3 of the Convention”'”.

0000 0000000000000 000000000000000000000o00

15. Ibid p.15, paragraph 34.

16. Nils Melzer, intervention as part of the virtual panel, Addressing police brutality as a form of torture (World Organisation Against
Torture [OMCT], 24th of May 2021), consulted between March and May 2021, https://www.facebook.com/events/932644077510074/
17. European Court of Human Rights, Case of Rizvanov v. Azerbaijan. Application no. 31805/06 (Strasbourg: 17th of July 2012), paragra-
ph 49, available online at: https://hudoc.echr.coe.int/eng#{%22fulltext%22:[%22Rizvanov%22],%22documentcollectionid2%22:[%22
GRANDCHAMBER%22,%22CHAMBER%22],%22itemid%22:[%22001-110488%22]}
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CHAPTER2

Legal context
of the use of rubber
bullets in Spain

Victor Serri



2.1. Regulatory framework governing the use
of rubber bullets in operations by Spanish
state security forces

- The Security Forces Act (LOFCSE) 2/1986, 13th of March, details the principles governing all
police interventions, and the circumstances that justify the use of weapons. The Actis applicable to
all state security forces and bodies, both those dependent on the central Government - the National
Police Corps and the Civil Guard - and those dependent on local and devolved administrations, in the

latter case known as Autonomous Communities (art. 2).

- Article 5.2 section (d) establishes that: "Weaponry shall be used [by officers] only in situations
where their lives or physical wellbeing, or those of third parties, are in evident and serious risk, or
in such circumstances that should entail a serious risk to public safety, and in accordance with the

principles laid down in the preceding paragraph.”

- Nevertheless, the regulations governing the weaponry used by state security forces and
bodies have never been made public. The scant information that we have been able to access
in the course of our investigation has come from parliamentary hearings, in which the Government
stated in 2018 that rubber bullets - referred to as "pelotas de goma" - are only to be used by
specialized crowd control units as a deterrent. The use of rubber bullets is also intended
as “a last resort available when other tools, instruments or procedures have been proven

ineffective or are insufficient in restoring of law and order”.

2.2. The use of rubber bullets by the
National Police Corps

- Agents of the National Police Corps (CNP) - in particular, Police Intervention Units (IPU) or an-
ti-riot units, but also other divisions such as the Prevention and Reaction Units (UPR) - are
allowed to use rubber bullets throughout the national territory of Spain in its entirety.

0000 0000000000000 000000000000000000000o00

18. Jon Inarritu Garcia, Written question submitted 18th of January 2018 (report number 184/036171) (Madrid: Senate, 2018), available
online at https://www.senado.es/web/expedientdocblobserviet?legis=12&id=85552
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2.2.1. Weaponry and projectile characteristics
2.2.1.1. Weaponry
- The weapons used by the National Police Corps to fire rubber bullets are Franchi SPS 350 shot-
guns’, although, as the Omega Research Foundation points out in its Expert Opinion report con-
cerning the blinding of Roger Espanol on the 1st of October 2017%°, it is possible that other Franchi

brand shotguns are also used by the force.

Table 1. General weapon specifications

Brand Franchi
Model SPS 350 PN
Calibre 12/70
Number of shoots 4+1in chamber
Barrel length 350 mm (13,77”")
Weapon length 830 mm
Unloaded weapon weight 2,7 kg
Rate of fire 24 a 30 rounds per minute
o ] ] Note. Table created based on in-
Aiming system Rear sight and crosshair formation extracted from the texts
. . "Identificacion del armay la municion”
Operating system Sliding (Gonzalez Arrieta)?'and "Manipula-
Double insurance mechanism | Manual y automatic ciones basicas de la escopeta Franchi
SPS-350 PN" (Herrera Garcia)?2.

19. Reference to the same is made in information published through the State Public Sector Contracting Platform, in the bibliography
referenced in the technical weaponry specifications, and in one of the judicial proceedings that have been accessed as part of our re-
search. Further reference was made in a presentacion, ostensibly compiled by the Interior Ministry, dated 13th of June 2009, consulted
between February and May 2021: https://docplayer.es/76729678-Ministerio-del-interior.html

20. Neil Corney and Matthew McEvoy, Omega Resarch Foundation, Expert Opinion concerning the blinding of Roger Espariol on 1
October 2017 (UK: Research Associates at the Omega Research Foundation, 2021).

21. Maria Angélica Gonzalez Arrieta, Identificacion del arma 'y la municion utilizadas en un disparo con técnicas conexionistas
(Salamanca: Ediciones Universidad de Salamanca, D.L., 2000), p. 265, available online at: https://gredos.usal.es/bitstream/hand-
le/10366/55590/978-84-7800-916-9.pdf ?sequence=1

22. Francisco Pedro Herrera Garcia, “Manipulaciones basicas de la escopeta Franchi SPS-350 PN”, consulted between February and
May 2021, https://www.tacticasdeseguridad.com/normativa/category/3-armamento-documentos?download=17:escop eta-franchi-
sps-350-pn
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- Amuzzle - a cylindrical piece of steel that is attached to the barrel to house the rubber bullet before
being launched - can be fitted to this shotgun.

- An energy reducer can also be fitted between the barrel of the shotgun and the muzzle, in order
to reduce the energy at which the projectile is fired. Its use is mandatory in all such devices used in

public safety operations®:.

Modelo de escopeta para el lanzamiento de balas de goma

Projection muzzle

Energy reducer

Cartridge charger

Source: own elaboration

2.2.1.2. Projectiles and
cartridges

- Rubber bullets are spheres made of vulcani-
zed natural rubber??. These projectiles change
shape, flattening when fired. This deformation
means that, at the moment of impact, one part is
more pointed than the other, and results in a grea-
ter penetration capacity should they hit delicate
parts of the body, such as the eyes®.

- These projectiles do not have any unique
identifiers or markings that can be used to link

them to the agent who fired them.

BorjaLozano
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23. Circular sobre el Empleo de Material Antidisturbios de la Policia Nacional (Spain, 2013)

24. Information obtained from a presentation, the authorship of which is ascribed to the Ministry of the Interior, dated 13th of June
2009, available online at: https://docplayer.es/76729678-Ministerio-del-interior.ntml

25. Stop Bales de Goma, El uso de balas de goma por parte de la Brigada Movil de los Mossos d’Esquadra (BRIMO) (Barcelona: Stop

Bales de Goma, 2013), p.3, available online at: https://issuu.com/stopbalesdegoma/docs/informe-sbg2013_es
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Table 2. General projectile specifications

Nominal diameter 54.30 mm
Diameter tolerance +0.10 mm
Maximum eccentricity 0.30 mm Note. Table created based on informa-
] ] ] tion extracted from the Government's

Ricochet in height 265% response of the 16th of April, 201828
SHORE A-2 hard 40-50 to the written question presented

-< hardness - by the then-Senator for the Basque
Weight 80-85 g Country Jon Inar;tu Garcia on the 18th

of January, 2018<".

= No publicly available information exists regarding the manufacturers' technical specifications of the
weapons and projectiles, thus making monitoring and supervision difficult.

2.2.2. Weapon regulation

- The regulatory framework governing the use of rubber bullets by agents of the National
Police Corps s neither publicly available nor accessible. Nevertheless, reports and recommen-
dations from the parliamentary Ombudsman (Defensor del Pueblo) make partial reference to such
regulations upon which, within the framework of this investigation, it has been possible to expand.

- Of particular note are the Circular concerning the use of riot control equipment, dated 3rd of
September 2013, issued by the General Commissariat for Public Safety and approved by the As-
sistant Director of Operations, and Point 13 of the Update Manual for Police Operations Units.

An agent of the Mossos d'Esquadra loads a
cartridge during protests in Barcelona,
before the ban on these weapons, in April
2014 - Jordi Borras
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26. Spanish Government, Government response 16th of April 2018 (684/36171) (Madrid: Senate, 2018), available online at: https://www.
senado.es/web/expedientdocblobserviet?legis=12&id=108731
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2.2.2.1. Deployment scenarios

- The 2013 Circular establishes that these weapons may be used: "Where necessary and according
to the terms outlined in the 'progressive use of resources' protocol, rubber bullets may be fired at
individuals or groups of assailants whose behaviour entails a risk for officers or members
of the public, or who are engaged in damage to property, with the objective of dissuading
such action, and where such use adheres to the fundamental precept of causing the least
possible harm."

- Itis worth stressing that, as the Ombudsman established in 2014, no such “protocol for the pro-
gressive use of resources” as referred to in the 2013 Circular exists.

- Neither the generic reference made to “risk for officers or members of the public”, nor the
authorization of deployment in the event of damage to property, comply with international
regulations. These regulations specifically limit the use of this type of projectiles to circumstances in
which there is a clear and present danger of injury to a police officer or any other person.

Table 3. Circumstances of potentially lawful use of KIPs

Circular concerning the Use of Riot When faced with "a risk for
Control Equipment by the Spanish officers or members of the pu-
National Police Corps (2013) blic" or "damage to property"
UN Resource book on the When faced with "an imminent
use of force and firearms in threat of death or serious
law enforcement (2017) injury"
UN Guidance on Less-Lethal When faced with "an imminent
Weapons in Law Enforcement threat of injury"
Note. Compiled by authors.

- Furthermore, the use of the expression “approximately” to qualify the permitted distances
from which these projectiles can be fired is unclear. This could make it difficult for an officer ac-
ting outside of these parameters to be held accountable.

- Contrary to international regulatory standards, the operational protocols of Spanish state security
forces and bodies posit an understanding of demonstrations in which those present are deprived of
the condition of individuality, and come to be considered part of a mass. Point 13 of the Update Manual
for Police Operations Units establishes that, in a demonstration, "the individual identity of each
participant is cancelled out in the creation of a collective identity with a tendency towards
excess [which] lacks moral checks and balances".
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2.2.2.2. Discharge

- Kinetic energy projectiles are prone to following an unstable trajectory, so that "when
fired or launched from distance, these weapons are imprecise, which carries the possibility
of hitting more vulnerable parts of the body or causing unintended injury to third parties"=2.

- The shape and material of rubber bullets causes them to rebound upon impact, thus in-
creasing the unpredictability of their trajectory.

- In the aforementioned regulations, there is no guidance nor reference as to how these
projectiles should be fired by officers. This notwithstanding, in the course of one of the legal pro-
ceedings concerning the use of rubber bullets consulted as part of this research, it was learned that
several agents of the Police Operations Units stated that the guidance and instructions re-
garding the use of this projectile are precisely that it is to be fired with the aim that it should
rebound before reaching its target.

2.2.2.3. Chain of command

- Commanding officers have an obligation to oversee the actions carried out by the agents under
their command, in addition to responsibility for their own actions. Consequently, the authorization
of the use of rubber bullets, as well as their supervision and control, further to consenting
to their use, can lead to criminal liability.

- The 2013 Circular stipulates that authorization from the commanding officer of the acting unit is
a prerequisite for the use of rubber bullets. Specifically, it is established that the officer in opera-
tional command "will determine which equipment may be used, following an appraisal of the
situation in line with established criteria according to the principles of expediency, proportionality
and congruence", such use being "permanently controlled by the relevant intermediate com-
mand".
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2.2.2.4. Control and accountability measures

- The international regulatory framework contained in the UN Guide on less-lethal weapons stipu-
lates that this type of projectile "must be tested and authorized to ensure that they are sufficiently
accurate to strike a safe area on a human-sized target from the required distance, and without
excessive energy, which could cause injury"2°.

- As part of this investigation, information was requested from the Ministry of the Interior regarding
the characteristics of the type of weapon, projectile and the energy reducer in question, as well
as the tests and impact reports carried out. Said request was denied on the grounds that "the
disclosure of such documents may seriously jeopardize both national security and public
safety".

- The lack of transparency regarding the results of any tests carried out on the weapons and
projectiles used, as well as whether such tests have been carried out, and under what criteria, pre-
vents oversight of said weaponry and its alignment with international standards.

2.2.2.5. Institutional positions and recommendations

= In June 2014, the then-Spanish Ombudsman, Soledad Becerril, highlighted the insufficien-
cy of existing regulations regarding the use of rubber bullets by the National Police Corps.
She confirmed that the so-called “progressive use of resources” protocol° to which the 2013 Cir-
cular refers does not exist, recognition of which was provided by the Directorate-General of the
Police itself.

- The Ombudsman found that “considering that these are potentially dangerous weapons and mu-
nitions, precise and detailed regulations must be established so as to avoid or minimize the unwan-
ted consequences that their use may have for the physical integrity and wellbeing of the general
public"®'. For this reason, she recommended that the Directorate-General of the Police pro-
ceed to regulate the deployment of weapons used to fire rubber bullets.
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- However, the Directorate-General of the Police did not accept the aforementioned re-
commendation, "in considering that the existing mechanisms of regulation and oversight are su-

fficient", in reference to those contained in the Ombudsman's 2014 annual report.

= On the 27th of February 2013, several non-binding motions were tabled with the aim of prohibi-
ting the use of rubber bullets throughout Spain. None of these motions were passed.

¢ International recommendations addressing Spain

- Following a visit to the country in June 2013, the European Commissioner for Human Rights of
the Council of Europe, Nils MuizZnieks, expressed his concern regarding the use of such weapons.

- The Commission's document contains the provisions laid out by the European Committee for
the Prevention of Torture (CPT) in its 2011 country report. In this report, it was stressed that
"the criteria for the use of projectile-firing weapons by police officers should at least clo-
sely correspond to those governing the use of firearms; their use must be thoroughly regula-
ted and monitored." The CPT also warned that "there should always be a thorough de-briefing and

evaluation of every incident" following the use of such weapons=®2.

- Since 2018, campaigning organizations such as Amnesty International have urged the Spa-
nish Ministry of the Interior to prohibit the use of rubber bullets throughout national terri-
tory. Amnesty International considers them to be highly imprecise, and cites a lack of protocols for
their use in line with international standards, which prohibit - above and beyond other considera-
tions - that they be used to disperse a crowd?2,
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2.3. The use of rubber bullets by the Civil Guard

= In February 2014, information was leaked to the media which revealed that the Director Gene-
ral of the Civil Guard had issued a verbal instruction limiting the use of rubber bullets and
teargas in the border ports of the Autonomous Cities of Ceuta and Melilla, to the effect that
their use should be reserved exclusively for "extreme circumstances"4.

- It is unknown whether said instruction, which applied exclusively to operations under-
taken by Civil Guard officers, is still in force today. In any case, it did not apply to any other
territory of the State, nor to officers of the National Police Corps.

= This decision was revealed after the 6th of February 2014, when at least 14 people drowned
while trying to swim to the Tarajal beach (Ceuta)>*. According to the Coordinadora de Barrios,
one of the organizations involved in bringing a third-party prosecution to trial, their deaths occu-
rred following the use of rubber bullets and other riot control resources by the Civil Guard to repel

them and prevent their entry into the country.
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2.4. The use of rubber bullets by other police forces

- The use of rubber bullets by the regional police forces responsible for the upholding of law
and order is prohibited in Catalonia, the Basque Country and Navarre. However, this prohibi-
tion does not apply to other police forces that may operate in these same territories in spe-
cific circumstances. This occurred on the 1st of October 2017, on the occasion of the referendum
on Catalonian independence, and again in October 2019, during protests against the prison sentences
handed down to several Catalan politicians and leaders, when the National Police Corps used rubber
bullets in Catalonia.

Table 4. Prohibition of the use of rubber bullets by regional police forces

Regional police Effective date of Substitute L
force and corres- Type of projectile
. . the ban on use weapon
ponding territory
Mossos d Esqyadra 30th of April 2014 40mm launcher Foam
— Catalonia
Ertzaintza 16th of April 2015 40mm launcher Foam
— Basque Country
The CharteredPolice | 15, ¢ May 2017 40mm launcher Foam Note.
of Navarre Compiled
by authors

2.4.1. Deployment by the Mossos d'Esquadra in Catalonia

- Following a plenary session on the 18th of December 2013, Resolution 476/X was passed by
the Parliament of Catalonia, validating the conclusions of the Investigative Committee Report on
Public Safety and Law and Order Models and the Use of Riot Control Resources in Mass Gatherings,
in which, among other matters, a total ban on the use of rubber bullets by the Mossos d'Esquadra
was approved from the 30th of April 20143,

- Despite this ban, the use of foam or memory foam bullets continues. The use of this alternative
projectile has already been shown to be highly likely to cause injury. Prior to the date of the re-
port's finalization, there were at least two known cases of ocular injury resulting from the deployment
of this type of projectile, notwithstanding the supposed precision of the weaponry used to fire it.

36. Parliament of Catalonia, Resolucio 476/X del Parlament de Catalunya, per la qual s’aproven les conclusions de I'lnforme de la
Comissié d’Estudi dels Models de Seguretat i Ordre Public i de I'Us de Material Antiavalots en Esdeveniments de Masses, (Barcelona:
BOPC 222, 2013, http://www.parlament.cat/document/getdoc/10006224
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JordiBorras

2.4.2. Deployment by the Ertzaintza in the Basque Country

= Until 2012, the use of rubber bullets in the Basque Country was regulated by a 1997 order issued by
the then-Directorate of Public Safety. This order was replaced by Order of the Deputy Minister of
Security no. 73, dated the 11th of May 2012 (Regulacion del uso y control del armamento, municion
y otros elementos antidisturbios). This was complemented by Instruction no. 74, dated the 16th of
April 2013 (Normativa de uso del lanzabolas), which specifically regulates all scenarios related to the

new 40mm launcher?®’.

Ukberri
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- This new regulatory framework was approved in response to the decision by the Basque Gover-
nment to restrict the use of rubber bullets deployed by the Ertzaintza, following the cases of Ifigo
Cabacas and Xuban Nafarrete, and led to the agreement that the force's Public Safety Units would
cease to deploy rubber bullets as of the 1st of January 2013. However, the ban was not at the
time comprehensive, and deployment by specialized flying squad units known as “beltzas”
continued to be permitted in “exceptional situations”, subject to direct authorization given by
commanding officers.

- Ultimately, the Basque Parliament (Eusko Legebiltzarra) passed the non-binding motion No.
42/2015 on the 16th of April 2016, calling for "the immediate restriction and definitive substitu-
tion of rubber bullets and rubber bullet weaponry in favour of less harmful alternatives, thus
allowing Ertzaintza officers to carry out their responsibilities correctly and efficiently".

2.4.3. Deployment by the Chartered Police of Navarre

- As stipulated in the Foral Act 56/2017, dated the 5th of April, and effective from the 12th of May
2017, 40mm launchers®®, replaced the shotguns deployed up until that point to fire rubber bullets.
The passing of this act represented the first step by the Government of Navarre to regulate the sta-
tutory deployment of firearms by the Chartered Police*°.
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CHAPTER3

The repercussions
of rubber bullets
in Spain

3.1. Cases of rubber hullets casualties in Spain:
from 2000 to 2020

- At present, the Spanish state does not keep official records of fatalities or injuries caused
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